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 Appellant, the Office of the Ohio Consumers’ Counsel, pursuant to R.C. 4903.11 and 

4903.13, and S. Ct. Prac. R. II (3)(B), hereby gives notice to the Supreme Court of Ohio and to 

the Public Utilities Commission of Ohio (“Appellee” or “PUCO”) of this appeal to the Supreme 

Court of Ohio from Appellee’s Opinion and Order entered in its Journal on June 9, 2004; Entry 

on Rehearing entered in its Journal on August 4, 2004; and Second Entry on Rehearing dated 

September 29, 2004 in the above-captioned case. 

 Pursuant to R.C. Chapter 4911, Appellant is the statutory representative of the residential 

customers of the following electric distribution companies: The Cleveland Electric Illuminating 

Company, Ohio Edison Company and The Toledo Edison Company (collectively, 

“FirstEnergy”).  Appellant was a party of record in the above-captioned PUCO case. 

On July 9, 2004, Appellant timely filed an Application for Rehearing from the June 9, 

2004 Opinion and Order pursuant to R.C. 4903.10.  Appellant’s Application for Rehearing was 

denied with respect to the issues raised in this appeal by an Entry on Rehearing entered in 

Appellee’s Journal on August 4, 2004.   

On August 18, 2004, Appellant timely filed a second Application for Rehearing that was 

supplemented on August 24, 2004 pursuant to R.C. 4903.10.  Appellant’s second Application for 

Rehearing was also denied with respect to the issues raised in this appeal by a Second Entry on 

Rehearing entered in Appellee’s Journal on September 29, 2004. 

 Appellant complains and alleges that Appellee’s June 9, 2004 Opinion and Order, the 

August 4, 2004 Entry on Rehearing and the September 29, 2004 Second Entry on Rehearing are 

unlawful or unreasonable, and the Appellee erred as a matter of law, in the following respects 

that were raised in Appellant’s Applications for Rehearing: 



 3

1) The PUCO erred in approving a so-called “Rate Stabilization Plan” for the 
period from January 1, 2006 through December 31, 2008 in that there is no 
basis in Ohio law for such a plan.  Beginning January 1, 2006, an electric 
distribution utility is required, pursuant to R.C. 4928.14, to “provide 
customers *** a market-based standard service offer” and an “option to 
purchase electric service the price of which is determined through a 
competitive bid.”  The PUCO’s approval of the so-called “Rate Stabilization 
Plan” did not meet the requirements for electric service offers set forth at R.C. 
4928.14.  

2) The PUCO erred in approving a so-called “Rate Stabilization Charge” in that 
there is no basis in Ohio law for such a charge.  The PUCO approved the so-
called “Rate Stabilization Charge” without evidence as to what costs the 
charge was designed to recover and without evidence to justify the amount of 
the charge.  The lack of evidentiary basis for the “Rate Stabilization Charge” 
violated R.C. 4903.09, which requires that, in contested cases, the PUCO’s 
opinions be based upon findings of fact established on the record of an 
evidentiary hearing.  The so-called “Rate Stabilization Charge” also violated 
R.C. 4928.40, which requires that the recovery of any Generation Transition 
Charges (“GTC”) end on December 31, 2005; given that the amount of the 
Rate Stabilization Charge is the same as the GTC for each FirstEnergy 
operating company, the Rate Stabilization Charge allowed unlawfully for the 
continuation of the GTC after December 31, 2005.  The so-called “Rate 
Stabilization Charge,” which is not avoidable by shopping customers, is also 
anti-competitive in violation of R.C. 4928.17. 

3) The PUCO erred when it approved a so-called “Rate Stabilization Plan” that 
permits discriminatory treatment among the same class of residential 
customers by establishing different shopping credits based upon the date at 
which the customers shopped.  Nothing in R.C. Chapter 4928 permits such 
undue discrimination; in addition, such discrimination is unlawful pursuant to 
R.C. 4905.32, which requires that the same charge be extended to all persons 
under like circumstances for like services; R. C. 4905.33, which requires that 
no utility charge any person more or less than another person for like service; 
and 4905.35, which prohibits discrimination in the provision of public utility 
service. 

4) The PUCO erred when it authorized FirstEnergy to renege on the terms of the 
April 17, 2000 Stipulation and Recommendation in The Application of 
FirstEnergy Corp. on Behalf of Ohio Edison Company, The Cleveland 
Electric Illuminating Company and The Toledo Edison Company for Approval 
of their Transition Plans and for Authorization to Collect Transition 
Revenues, Case No. 99-1212-EL-ETP, which the PUCO approved in its July 
19, 2000 Opinion and Order, by permitting FirstEnergy to collect interest on 
shopping credit deferrals. 
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5) The PUCO erred by granting FirstEnergy a financial separation waiver if the 
so-called Rate Stabilization Plan is implemented in violation of FirstEnergy’s 
corporate separation obligations set forth in R.C. 4928.17. 

 

 WHEREFORE, Appellant respectfully submits that the Appellee’s June 9, 2004 Opinion 

and Order; August 4, 2004 Entry on Rehearing and September 29, 2004 Second Entry on 

Rehearing are unreasonable or unlawful and should be reversed.  This case should be remanded 

to Appellee with instructions to correct the errors complained of herein. 

 

     Respectfully submitted, 
 

      JANINE L. MIGDEN-OSTRANDER 
      OHIO CONSUMERS’ COUNSEL 
 
 
 
      By:_________________________________ 

Jeffrey L. Small 
Colleen L. Mooney 

      Attorney for Appellant 
      Ohio Consumers’ Counsel 
       
      Kimberly W. Bojko, Counsel of Record 

Assistant Consumers’ Counsel 
 
Office of the Ohio Consumers’ Counsel 

      10 West Broad Street, Suite 1800 
      Columbus, Ohio 43215-3485 
      (614) 466-8574 (telephone) 
      (614) 466-9475 (facsimile) 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that a copy of the foregoing Notice of Appeal of the Office of the Ohio 

Consumers’ Counsel was served upon the Chairman of the Public Utilities Commission of Ohio 

by leaving a copy at the office of the Chairman in Columbus and upon all parties of record by 

hand-delivery or regular U.S. Mail this 1st day of October 2004. 

 
      __________________________________ 
      Jeffrey L. Small 
      Attorney for Appellant 
      Office of the Ohio Consumers’ Counsel 
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Jim Burk 
FirstEnergy Corp. 
76 South Main Street 
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Law Director 
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Law Director 
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Brian J. Ballenger 
Law Director 
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James E. Moan 
Law Director 
Lydy & Moan 
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Sylvania, OH 43560 
jimmoan@hotmail.com 

Peter D. Gwyn 
City Law Director 
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Attorney at law 
2714 Leighton Road 
Shaker Heights, OH 44120 
GruberWL@aol.com 
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Evelyn R. Robinson 
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Bruce J. Weston 
Attorney at law 
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bjwlo@columbus.rr.com 
 

Franklin C. Lewis 
City Hall, Room 106 
601 Lakeside Avenue 
Cleveland, OH 44114 
flewis@city.cleveland.oh.us 

Craig G. Goodman 
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